Business climate in Kenya 
Major issues for EU Companies (update of May 2026)
This note provides an updated list of major issues that EU companies and investors experience in doing business in Kenya. A detailed explanation of these issues, with practical examples and proposals on how to address them is attached as an Annex to this note.   
1) The application of custom duties on goods originating from the EU which are incompatible with the EU-Kenya Economic Partnership Agreement (EPA) in particular: (i) the 35% custom duty (which exceeds the maximum 25% duty rate agreed under the EPA), (ii) the export and investment promotion levy (EIPL) introduced by the Finance Act 2023, and (iii) the excise duties introduced by the Tax Bill 2024, and by the Finance Act 2025 on certain categories of imported goods. 
2) The application of import duties on goods that used to be exempted from import duties according to written confirmations by Kenyan Authorities, and on re-used packaging materials brought back to Kenya, increases costs of doing business and is not in line with Kenya’s green transition efforts.
3) Uncertainty due to policy and regulatory changes undermine existing investments because regulatory responsibilities are unclear, or because changes are applied retroactively or are applied without giving sufficient notice. 
a) A recent example of regulatory changes applied retroactively are the provisions of the Merchant Shipping (Maritime Transport Operators) Regulations 2024 (the “MTO Regulations”) imposing a foreign shareholder cap of 49% on the ownership of shipping agents. This provision effectively constitutes an act of expropriation, as it forces international shipping lines which have established, sometimes decades ago, their own shipping agents operating in Kenya, to divest 51% of their shareholding in these companies. Similar measures send the worst possible message to international investors about the business and investment climate in Kenya. 
b) Another example of regulatory uncertainty relates to the overlap of regulatory governance arising from the involvement of multiple authorities (KEBS and PPB) in the oversight of a low‑risk product category such as cosmetics. 
c) A company, which employs over 200 people in Kenya is facing significant delays in obtaining work visas, affecting its management team and French-speaking professionals hired from other countries. As a result, the entire process is hindering new hiring and business growth.
4) Proliferation of controls and frequently arbitrary fines by the KRA. 
5) European companies run into liquidity problems due to the challenges encountered in obtaining refunds for the recoverable VAT on expenses. 
6) Tax policy unpredictability: each fiscal year, new taxes or new tax scales are introduced through the Finance Bill without sufficient notice and prior consultation, creating an unpredictability which is prejudicial for the business and investment climate.
7) Lack of transparency in the award of public procurement contracts.  
8) Delayed (or no) payments of public contracts.  

Annex: Business climate in Kenya: issues and proposed solutions 
As the leading economic power in East Africa, Kenya benefits from a well-developed infrastructure and strategic positioning, dynamic private sector and a youthful as well as a well-trained workforce compared to other countries in Africa. A position to cherish and maintain as competitors, like Tanzania, strive to overtake Kenya’s lead position. In 2023, EU Foreign Direct Investment (FDI) stock in Kenya stood at about KES 424 billion (EUR 2.8 billion), accounting for nearly 30% of Kenya’s total FDI stock. These investments, leading to economic development and job creation, are notable in sectors such as agriculture (fresh and processed), industry (general manufacturing, construction and chemicals) and services (energy, construction and tourism). 
[bookmark: _Hlk227056977]In 2024, the EU was also the largest destination for Kenyan exports with a value, according to Eurostat, of about KES 195,7 billion (EUR 1,2 billion), and the third most important trade partner, accounting for approximately 12% of Kenya’s total trade value.   
The EU and its Member States, together with EuroCham Kenya and other EU Member States bilateral chambers and business organisations, are determined to further promote Kenya as an investment destination for the EU private sector. The signature the EU-Kenya Economic Partnership agreement (EPA) in December 2023, and its entry into force in July 2024, is a clear proof of the commitment and willingness for strengthened trade and investment relations. The EU business community is keen to contribute seeking a continuous engagement with the Kenyan government to provide the most conducive business environment possible.
Notwithstanding the opportunities Kenya offers as investment destination, European companies continue to cite several concerns which negatively affect the business and investment climate in Kenya. The totality of these issues, if not properly addressed, could impact on the reputation of Kenya as investment destination for foreign investors, companies and private capital. Loss of reputation will translate itself into loss of competitive strength of Kenya with a potentially exit of medium to large size foreign companies. Ultimately, this could affect FDI, economic activity, job growth and knowledge transfer. 
A first list of 10 major issues that EU companies and investors experience in doing business in Kenya was submitted to the government of Kenya in January 2024. The EU Delegation and the EU Member States missions in Kenya are grateful to the Government of Kenya for having solved some of those issues. However, some other issues have not yet been fully addressed. Moreover, new issues have been brought to our attention by the EU business community.  This annex provides an updated list of issues with practical examples and proposals on how to address them. 
1. TRADE ISSUES  

1) The application of custom duties on goods originating from the EU which are incompatible with the EU-Kenya Economic Partnership Agreement (EPA) in particular: (i) the application of a 35% custom duty on several goods originating from the EU (e.g., on alcoholic beverages, food items, olive oil, ceramic, etc.), (ii) the application of the export and investment promotion levy (EIPL) introduced by the Finance Act 2023, and (iii) the excise duties introduced by the Tax Bill 2024, and by the Finance Act 2025. 

The 35% custom duty is incompatible with Article 11 of the EPA, which sets at 25% (according to Annex II of the EPA) the maximum tariff rate applicable on goods originating from the EU  

The provisions of the Finance Act 2023, of the Tax Bill 2024, and of the Finance Act 2025 introducing the EIPL and the excise duties on certain imported goods, exclude expressly their application on goods originating from the East African Community. They are therefore incompatible with article 20.1 of the EPA which provides that: “Imported products originating in one Party shall not be subject, either directly or indirectly, to internal taxes or other internal charges of any kind in excess of those applied, directly or indirectly, to like domestic products of the other Party. Moreover, the Parties shall not otherwise apply internal taxes or other internal charges so as to afford protection to their respective production.”

Moreover, since these measures can be qualified as custom duties according to Article 6 of the EPA, and they exceed for the affected products the level agreed under Annex II to the EPA, these measures are also prima facie contrary to Article 11 of the EU-Kenya EPA.
 
a) Example: 
· Kraft paper is a special type of paper that can be used for the packaging industry (e.g. industrial packs such as cement bags, but also for food packaging: sugar, flour, rice, etc.). This type of paper cannot be produced in Kenya, because it can only be sourced from trees that do not grow in Kenya.  Nor it can be produced through recycling of paper.
· The highest duty rate that Kenya can apply on goods originating from the EU, including kraft paper, is 25%.  Despite this, on all imports of kraft paper, Kenya applies a custom duty of 35%.  In addition, on certain categories of the kraft paper, Kenya also applies since 2023 the “Export and Investment Promotion Levy” (EIPL), at a rate of 10%. In December 2024, the Tax Laws (Amendment) Bill has extended the EIPL to two additional categories of imported kraft paper. Finally, for other two categories of imported kraft paper, since 2023 Kenya applies also an excise duty of 25%. This means that for all categories of kraft paper, Kenya applies import duties ranging from 35% to sometimes even 60%.  And these import duty rates exceed from 10% to 35%, the 25% tariff that is foreseen in the EPA.
· These duties are not only contrary to the EPA, but they are killing the paper packaging industry in Kenya, considering that Kenya is not able to produce this kind of paper, and are also contrary to sustainable and environmental policies Kenya has adopted since many years.
b) Proposed solutions:
· Kenya should comply with the provisions of the EPA, by: (i) applying custom duties not exceeding the 25% maximum rate on all imports of goods originating from the EU, (ii) by removing the application of the EIPL on the import of goods originating from the EU, and (iii) by applying the excise duties introduced by the Tax Bill 2024, and by the Finance Act 2025 not only on imported goods but also on equivalent domestic products, or by applying them in a way that does not affect the import of goods originating from the EU.

2) The application of import duties on goods that used to be exempted from import duties and on re-used packaging materials brought back to Kenya artificially increases the cost of doing business and is not in line with Kenya's green transition efforts. 
a) Examples:
· A shoe manufacturer had to suspend his production due to the sudden revocation of the exemption of import duties of input products. Result: The shoe manufacturer had to close the business and sell its assets to a foreign buyer. 
· Flower companies who wish to re-use packaging materials brought back to Kenya, and already used in previous export of flowers from Kenya to the EU, are required to pay import duties on those re-used materials as if they were new.
· A company in e-bikes that imports batteries for the assembly of the bikes is likely to close because these batteries have retroactively been put in a different HS category which incurs a much higher custom duty (from 10% - 25%).   
b) Proposed solutions: 
· Respect tax exemptions or provide sufficient notice before lifting them. 
· Apply tax exemption on re-used packaging materials.
· Allow for trials with re-usable packaging materials 

3) Uncertainty due to policy and regulatory changes undermine existing investments because regulatory responsibilities are unclear. or because changes are applied retroactively or are applied without giving sufficient notice. 
a) Examples: 
· Recent examples of this issue are the following provisions of the Merchant Shipping (Maritime Transport Operators) Regulations 2024 (the "MTO Regulations"):
i) Provision imposing a foreign shareholder cap of 49% on the ownership of shipping agents.  This provision, which Kenya Maritime Authority (KMA) intends to apply retroactively, effectively constitutes an act of expropriation, as it forces international shipping lines which have established, sometimes decades ago, their own shipping agents operating in Kenya, to divest 51% of their shareholding in these companies. Similar measures send the worst possible message to international investors about the business and investment climate in Kenya.    
ii) Provisions imposing a cap of 10% on foreign employees and managers of shipping agents, and requiring for shipping agents to have 60% of their staff trained on maritime related professional courses offered by recognized training institutions. The MTO Regulations do not contain any transitional provision allowing operators to adopt the necessary steps to comply in a gradual manner. Since compliance to these requirements is a pre-requisite of licensing, and since shipping lines and ship agents in Kenya are licensed every year, similar provisions raised serious concerns that operators would not be able to obtain their licenses in 2025 and 2026. Eventually, KMA accepted a gradual implementation of these provisions. However, the MTO Regulations could have included provisions allowing operators to comply gradually, and over a certain period of time. 
· An example of regulatory uncertainty relates to the overlap of regulatory governance arising from the involvement of multiple authorities in the oversight of a low‑risk product category such as cosmetics. Whilst the Kenya Bureau of Standards (KEBS) currently issues product standards and conducts conformity assessments for cosmetics and personal care products, amendments to the Pharmacy and Poisons Act adopted in December 2023 assigned oversight of broadly defined “Health Products” to the Pharmacy and Poisons Board (PPB), without clearly defining the scope of this term. In practice, this has resulted in an interpretation that brings cosmetics within the remit of both authorities. The absence of clearly delineated roles and responsibilities between KEBS and PPB creates a risk of duplicative reviews, inconsistent or overlapping requirements, and unclear lines of accountability. Such a dual‑regulator model increases administrative burdens, raises compliance costs for exporters, and undermines business certainty and foreign investment, without delivering any additional safety benefits. In addition, Kenya’s current approach of classifying products adds to fragmentation and confusion. By splitting cosmetics and personal care items into categories like “cosmetics”, “special cosmetics”, and “therapeutic cosmetics”, it causes uncertainty in how regulations distinguish between cosmetics and medicines. This exposes companies to discretionary reclassification decisions and inconsistent enforcement, complicating compliance planning and increasing business risk. This approach cause misalignment and divergent whilst Kenya and EU share the same cosmetic product definition, as reflected in the EAS 377 standard. 
· Regulatory overlaps and the fragmentation of product categories in Kenya create business uncertainty that may discourage future investment or further incentivize the relocation of manufacturing activities outside the country, as already observed in several recent cases within the sector, including Beiersdorf.
· A company, which employs over 200 people in Kenya and is rapidly expanding, is facing significant delays in obtaining work visas. These delays affect both its management team from the EU and French-speaking African professionals hired from other countries. As a result, the entire process is hindering new hiring and business growth. The Ministry of Foreign Affairs appears to be linking visa approvals to the issuance of a tax compliance certificate. However, the company is also experiencing prolonged delays in obtaining this certificate from the KRA.
b) Proposed solutions:
· Intensive and prior consultations to create win-win solutions for the affected sectors.
· Refrain to apply provisions retroactively, in a way which seriously undermines existing investments.
· Allowing for a gradual transition would enable stakeholders to adapt to changing market dynamics, explore alternative strategies, and ensure the continuity of high-quality products or services.  
· With respect to the cosmetic sector, dual-regulators approach diverges from international best practice, under which cosmetics are typically regulated by a single competent authority to ensure efficiency, predictability and regulatory clarity. In jurisdictions where the cosmetics sector is well established and thriving, irrespective of whether the competent authority also covers medicines, food or medical devices, a unique, dedicated cosmetic unit with sector‑specific expertise is consistently in place.
· International experience demonstrates that regulatory certainty is best achieved through a clear, function‑ and claims‑based distinction between cosmetics and drugs, grounded in objective criteria and scientific evidence. Such an approach ensures that safety assessments focus on the finished cosmetic product and on real consumer exposure to its ingredients, independently of any presumed complexity or perceived harmlessness of the product. Aligning Kenya’s regulatory framework with internationally recognized principles would support consistent enforcement, facilitate trade, and preserve a high level of consumer protection, while reinforcing Kenya’s ambition to remain an attractive, competitive and credible regional hub for manufacturing, investment and international commerce.

1. TAXATION ISSUES

4) Fiscal harassment: European companies established in Kenya regularly complain about fiscal harassment from the Kenya Revenues Authority (KRA), citing a proliferation of controls and frequently arbitrary fines. 
a) Examples: 
· Many companies complain that KRA imposes very high fines for unpaid VAT dating many years back. The companies then have to hire international audit firms to prove they have paid everything. Eventually, KRA either drops its claim, or sharply reduces it, but the companies have spent large amounts of money and time to prove their compliance. In these processes, rogue KRA officers open the opportunity to have claims dropped if a bribe is paid. 
b) Proposed solutions:
· Simplification and digitalization of the revenue collection system to make (and provide proof of) compliance easier. The current system makes it difficult to prove compliance, as companies need to engage an accountant to file returns on their behalf making it costly.
· Establish an effective platform for public-private dialogue on taxation matters, whereby private sector is properly consulted prior to announcement of new measures or policies.  

5) VAT refunds: European companies encounter challenges in obtaining refunds for the recoverable VAT on expenses, even when KRA acknowledges the refund. 
a) Examples: 
· Several outstanding VAT refunds from exporting companies, including in the flower sub-sector. 
· European companies operating in Kenya struggle to recover sometimes significant amounts (as an example: the French company Bioline Agrosciences Africa– see letter sent by the embassy to CS NT).
b) Proposed solutions:
· Government to prioritize VAT refunds for corporates. 
· Effectively allowing the possibility of offsetting VAT refunds from other tax obligations such as Corporate Tax or PAYE.
· Introduction of an online VAT refund system with a specified period of application and refund.

6) Tax policy unpredictability. Each fiscal year, new taxes or new tax scales are introduced through the Finance Bill without sufficient prior notice and consultation, creating an unpredictability which is prejudicial for the business and investment climate, and negatively impacting companies’ cash-flow and revenue generation. A National Tax Policy has been adopted in 2023, which should provide some form of tax predictability over a 5 year horizon. Moreover, the National Treasury adopts every three years a Medium-Term Revenue Strategy that should provide an additional form of predictability.  However, business keeps on complaining. For instance, the EIPL and the excise duties on imported goods described above were introduced in 2024 without prior announcement.  
Proposed solutions:
· Effective 3-5 year tax planning regime and evidence based policy making in tax decisions 
· Effective application of a national tax policy framework in order to create predictability and transparency in the taxation system for the country. 
· Establish an effective platform for public-private dialogue on taxation matters.

1. LEVEL PLAYING FIELD FOR INVESTMENTS 
7) Lack of transparency in the award of procurement contracts. This lack of transparency is twofold. On the one hand, tenders should follow clear procedures, timelines and responsibilities. At the moment, it is quite unclear which Kenyan entity is responsible for which part of the tender. On the other hand, the procurement process for government projects is often perceived as flawed. Winning certain tenders typically requires an additional fee of approximately 10%, to secure a favorable outcome. Furthermore, within the tendering process, third parties are inevitably involved, and occasionally cause disruptions by demanding inflated invoices from businesses seeking to participate in the tender process. As a result, these businesses are often compelled to make down payments, which in turn serve as kickbacks to the third party and the individuals responsible for issuing the tender. 
a) Examples: 
· One of the cases reported involved a scenario in which a third party, who had already won a tender, approached a European company with a proposition to use them as a front to take over the tender. As part of the arrangement, a significant down payment was proposed, with a portion of the funds intended as a kickback to the third party and the officials involved in issuing the tender. The European company was made to understand that the only way to secure the tender was to comply with these demands. The company refused and subsequently lost the tender.
b) Proposed solutions:
· Effective application of the e-procurement platform minimizing human interaction, reducing conspiracy and enhancing transparency, efficiency, and effectiveness. 
· Clarity to be provided on Direct Procurement approach to avoid misuse and front running.
· There should be a mandatory due diligence before an award is completed to the tendering company. This would reduce “brief case companies” that masquerade as bidders yet they are not up to the task.  
· Ensure effective implementation of the Beneficial Ownership regulation that requires the Public Procurement Regulatory Authority to publish the beneficial owners of companies that win Government contracts (thus improving transparency).  

8) Delayed (or no) payments of public contracts. Pending bills of the Government of Kenya owed to private sector is one of the most important business environment challenges cited by European companies doing business in Kenya.
a) Examples: 
· A European company that was owed money by Nairobi Water Company had to wait for too long for payment for goods delivered, including having to seek protracted legal options to compel Nairobi water to honor its obligations. 
· Another European company was requested to make an additional payment to ensure payment of its invoice. The company chose to decline the request and had to acknowledge the payment as a bad debt. Given the uncertainty surrounding legal recourse against political institutions, writing off the bad debt was deemed a more practical solution for the client.
b) Proposed solutions:
· Provide companies with a payment plan and clear timeline backed by National Treasury.
· Ensure a speedy and successful outcome of the work of the “Pending Bills Verification Committee” that was constituted on November 2, 2023.
· Ensuring implementation of the Public Finance Management reform strategy 2023-28.
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